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Introduction

I have been asked to provide a Statement in rebuttal of Mr Stephenson’s proof
of evidence, dated 26™ October 2009. I have been specifically asked to
consider the issues which St Albans District Council (SADC) has asserted are

material changes in circumstances (MCCs) since the 2007 inquiry.

Reiterating and summarising the background to this analysis of MCCs in
relation to noise, I note that the officer’'s report of 20™ July 2009 states the
findings of its noise consultant: "In 2008 the WHO radically revised their night

time guideline values downwards.”

Mr Reed’s note to the PIM, dated 6" October 2009, states “In any event, there
are numerous material changes in circumstances in this case, which are

attached to this note.” (paragraph 23).
This list of MCCs includes:
“In relation to noise:
(1) the WHO guidelines are currently being reviewed.

2) the standard for assessing noise from construction sites has

been revised.” (item v).

A second report was made to the Planning Referrals Committee, dated 14
October 2009. This officer report noted Mr Reed’s PIM note of 6™ October
2009 stating that

“"Furthermore a list was produced to demonstrate that there had been
numerous changes in circumstance which would warrant evidence being given
in relation to a number of the reasons for refusal, although it was pointed out

that the list was not exhaustive.”

I was contacted by SADC on 14™ October 2009 with a view to arranging a
meeting between Mr Stephenson and me. I have attached the exchange of
emails between us, all dated 14" October 2009 (Appendix A).

It can be seen from the email exchange of the 14™ October 2009 that I
provided my comments in advance of the meeting in relation to the two

matters that were stated to be MCCs. These comments are still valid.
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In relation to both the two asserted MCCs (revised WHO Guidelines and
Standard for assessing construction noise) I concluded "...this does not seem

to me to be a material change in circumstance.” (Appendix A).

The meeting was held on the 21% October 2009, the Wednesday before
exchange of evidence (not the 22" October 2009 as stated in my earlier
Statement). It became readily apparent at this meeting that Mr Stephenson
was still formulating his position on the MCCs discussed above and other

matters and that he was not in a position to discuss common ground.

In the event, as I show below, his subsequent proof of evidence does not argue
that there have been any MCCs since the 2007 inquiry (either the two MCCs

discussed above or others).

In Section 2.0 of my Statement I comment on Mr Stephenson’s proof of

evidence, in relation to MCCs, in detail.

I have also been asked to comment on the issue of “wheel flange squeal”
raised by Mr O’Keefe of J&S Consulting Ltd. I do so at section 3.0 of this

Statement.

The evidence which I have prepared and provide for this appeal reference
APP/B1930/A/09/2109433/NWF in this Rebuttal Statement is true and has been
prepared and given in accordance with the guidance of my professional
institution and I confirm that the opinions expressed are my true and

professional opinions.
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Material changes in circumstance since the 2007 inquiry

As discussed in section 1.0 above, SADC has previously asserted that there
have been two MCCs since the 2007 inquiry. I have since read Mr
Stephenson’s proof of evidence and can see how he views these two matters.

I have summarised my position on each of these matters and then set out how

Mr Stephenson has addressed them in his proof of evidence.
The World Health Organisation Guidelines

The WHO produced “Guidelines for Community Noise” in 1999. These
Guidelines contain “guideline values” in relation to annoyance during the day

and sleep disturbance during the night.

The WHO 1999 Guidelines advise an external guideline value, for night, of
LAeq8hr = 45 dB.

This is a “facade” noise level.

The 1999 guideline values may be taken to be over any night (including worst-

case).

The WHO has recently produced “Night Noise Guidelines for Europe” which was

released on its website on 8™ October 2009.

The 2009 Guidelines complement the 1999 Guidelines as far as night noise is

concerned.

The 2009 Guidelines also recommend guideline values. The lower of these is

Lnight,outsicze = 40 dB (an interim value of 55 dB is recommended)..

The 2009 Guidelines state that the Lnhightoutsice index is as defined within the
Environmental Noise Directive 2002/49/EC. This Directive describes the index

as an “incident” noise level (otherwise known as a “free-field” level).
The Directive states that the index must be averaged over all nights in a year.

Accordingly, there are three differences between the 1999 night guideline value

and the 2009 night guideline value:
i) the 1999 value is 45 dB whereas the 2009 value is 40 dB;

ii) the 1999 value is a facade level whereas the 2009 value is an incident

level; and
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iii) the 1999 value applies over any night whereas the 2009 value must be

averaged over many nights.

A “facade” noise level is 3 dB higher than an “incident” (or “free-field”) sound
level because it also contains the reflected sound component as well as an

incident sound component.

The average night noise level is significantly lower than the highest noise level
over any night. This is due to many effects but in relation to wind direction,
typically, noise levels may be up to 5 dB higher when downwind of a source
compared to neutral wind conditions. Levels may be up to 20 dB lower when

upwind of a source compared to neutral conditions.

Considering these different factors, in my judgment, the 2009 guideline value

is broadly similar or less stringent than the 1999 guideline value.

As discussed in section 1.0 above and as can be seen from my email of the 14
October 2009, attached at Appendix A, I advised SADC of these matters some

while ago.

Mr Stephenson sets out his analysis of the WHO guidance at paragraph 4.5 of

his proof of evidence. He states

"Although, at first glance, it would appear as though the [2009] night
noise guideline is lower than the 1999 recommended level, is (sic) should be
borne in mind that it uses a different metric. Specifically, the Liightoutside
parameter is an incident level (i.e. it does not account for facade reflections)

and it is a yearly averaged value under a range of meteorological conditions.”

Mr Stephenson raises other matters relating to the 2009 Guidelines such as the
need to consider Lavax levels. However, the 2009 Guidelines do not offer a
guideline value in terms of Lavax Whereas the 1999 Guidelines do. Mr
Stephenson accepts that it is still appropriate to use the 1999 Guidelines advice
in relation to Lamax (his proof paragraph 4.5.11) as, indeed, Dr Hawkes and I
did at the 2007 inquiry.

In summary it can be seen that Mr Stephenson accepts that in relation to the
guideline values for night there is no material change in circumstance between
the 1999 WHO Guidelines and the 2009 WHO Guidelines.

In this respect Mr Stephenson adopts a different stance to that set out within

the 20™ July 2009 Planning Committee report where it was reported that "“In
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2008 the WHO radically revised their night time guideline values downwards.”

(paragraph 1.2 above).

Mr Stephenson’s evidence is also at variance with the conclusions in relation to
MCCs set out within Mr Reed’s PIM note and second committee report

(paragraphs 1.6 and 1.8 above).
The Standard for assessing noise from construction noise

This Standard is BS 5228. It was released on 1% January 2009 superseding the
previous 1997 version of the Standard. I accept that the 2009 Standard is
different to the 1997 Standard and introduces new assessment criteria in

certain areas.
However, I do not accept that this is a material change in circumstance.

Prior to the 2007 inquiry Dr Hawkes, the acoustic consultant acting for SADC,
advised me that he was content that construction noise could be controlled by
SADC using the wide provisions of the Control of Pollution Act (CoPA), 1974.
Our Statement of Agreed facts, dated 10" October 2007, reflects this
agreement (Appendix B paragraph 4.1).

It is still the case that construction noise can be controlled in this way and the

revision of BS 5228 does not alter this.
Indeed, Mr Stephenson acknowledges that

"It is possible to control the effects of noise from construction activities

though the powers under the Control of Pollution Act. In deciding whether it

will be necessary to consider construction noise under the planning process, it
is therefore necessary to form a view on whether the powers under CoPA would
be adequate and appropriate or whether a more appropriate standard can and
should be applied through planning powers. A higher standard of
environmental protection might be possible through the planning regime since
any requirement to protect amenity would be a more rigorous test than
avoiding nuisance. In this regard, the duration of works is also relevant. It
may, therefore, be appropriate to apply planning conditions for long term
construction projects where the development might not otherwise go ahead

because the disruption would be so great.” (emphasis added).

I do not understand Mr Stephenson’s logic or stance on this matter. However,

it can be seen that Mr Stephenson does not assert that there has been a MCC
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since the 2007 inquiry as a result of the revision of BS 5228. Instead he
(seems) to be saying that there "might” or "may” be more appropriate ways to

control noise through a condition rather than using CoPA controls.

I disagree that it would be better to control construction noise in this way.
However, perhaps more importantly, at the 2007 inquiry: a) Dr Hawkes, for
SADC, concluded that control would best be exercised through CoPA powers,

and b) the inspector also concluded that this was the best way to proceed.
Other MCCs

I do not believe that Mr Stephenson asserts, in his proof of evidence, that
there have been other MCCs since the 2007 inquiry. Instead, Mr Stephenson’s

evidence can be considered under the following categories:

i) His disagreement with conclusions reached by Dr Hawkes for SADC.
i) His disagreement with matters agreed between Dr Hawkes and me.
i) His disagreement with conclusions reached by the inspector.

An example of the first of these is Mr Stephenson’s principal point, this being
that the BS 4142 assessment produced at the 2007 inquiry is wrong (his proof
section 5.2). However, as can be seen from the Inspector’s report, the BS
4142 assessment was promoted by Dr Hawkes for SADC (IR16.45); my case to
the 2007 inquiry was that a BS 4142 assessment was not appropriate
(IR16.45) but on balance the Inspector agreed with Dr Hawkes because of PPG
24 advice (IR16.45). I am not seeking to reopen that debate which was

resolved in favour of the Council.

Critically, it appears from Mr Stephenson’s report of 8" September 2009 that
he has not assessed the acoustic evidence that was provided to the 2007
inquiry (these are not documents that are listed in this report as having been
reviewed). Accordingly, certainly at that time, Mr Stephenson will not have
seen Dr Hawkes’ proof of evidence, table 7.1, or the corrected version of this
table which was provided to the inquiry. This is possibly why Mr Stephenson
states that “It is not, however, clear how he [the Inspector] has come to this

conclusion” (Stephenson proof of evidence paragraph 5.2.7).

An example of the second category is Mr Stephenson’s approach to
construction noise, discussed above, and the need for an assessment of Lamax

levels (his proof section 5.3).
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In relation to the former point it can be seen that Dr Hawkes and I were in
agreement that control could be achieved through the provisions of the CoPA

(see Statement of Agreed Facts at my Appendix B).

In relation to the latter point, Dr Hawkes and I agreed that the assessment
should be undertaken using the index Laeqr and this is reflected in the noise
limit condition that was set. The Inspector concluded that the great number of
sources on the site and attenuation from the earth mounding would “would to
some degree combine to create a more continuous note” and “make individual
sounds less distinguishable” (IR16.48).

In the absence of any material change of circumstances, I have been advised
that it is inappropriate to go over ground already covered by a Statement of
Agreed Facts with the previous expert for SADC which common ground was

accepted by the Secretary of State and I do not therefore do so.

An example of the third category is Mr Stephenson’s assertion that the
Inspector was wrong to conclude that the conditioned noise limit is achievable
(his section 5.4). I believe that the Inspector was very clear in reaching a

conclusion that the limit was achievable:

"As to whether the [noise limit] condition is reasonable, the Councils
argue that in essence that the condition level specified might prove to be
unachievable and hence the condition would be liable to being removed as
unreasonable. I disagree. Mr Sharps’ evidence on the point was clear and he
explained fully to me at the inquiry what lead him to the conclusion that actual
noise levels would be lower than those predicted by the model which he had
used to analyse noise from the site. I found his arguments convincing.”
(IR16.55).

This conclusion was reached after full debate with all the detailed noise
evidence before the Inspector. For example, it can be seen that Dr Hawkes for
SADC argued that “there is no evidence to support Mr Sharps’ claim that this
reduction could be achieved simply by the optimum selection of plant and

management controls” (IR7.87).

Mr Stephenson is not in a position to refute the conclusions reached following
that the hearing of that evidence and to argue as he does that actual noise
emission levels cannot be lower than those predicted by my noise model: a) Mr
Stephenson is unaware of either my arguments or the counter arguments put

forward by Dr Hawkes that were thoroughly tested at inquiry; b) he does not
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know the details of my noise model; c¢) he does not have the source noise
inputs to the model and, so, does not know to what degree they include a
safety margin; and d) on an associated point, he does not know degree of
mitigation assumed in the model and the consequent degree of additional

mitigation available.

These were all matters grappled with at the last inquiry. I have been advised
that it is not appropriate to go over that ground when clear conclusions have

been reached by the Inspector and adopted by the Secretary of State.

Most importantly, as far as I am aware, Mr Stephenson has not undertaken his
own noise assessment. His report of 8" September 2009 is entitled “Document
Review and Action Plan”. This report recommends that Bureau Veritas visit site
and undertake a noise survey but does not recommend that it undertakes its
own predictions of site noise emissions. I do not understand on what basis
therefore Mr Stephenson considers he is in a position to claim that the

condition cannot be met.

It may well be that Mr Stephenson has undertaken a site inspection and survey
since the release of this report. However, in the absence of such a survey and
without modelling noise emission levels I do not believe that Mr Stephenson
can properly reach any conclusions as to likely site noise emission levels or

undertake a proper impact assessment (by BS 4142 or other means).

The 2007 inquiry explored all of the matters discussed above. The evidence
was provided by two experienced acoustic consultants, who had undertaken
their own detailed surveys and noise emission predictions, in front of a very

experienced Inspector.

Mr Stephenson states that he is aware of a situation where one of the most
experienced experts in the UK agreed a noise limit condition at a port inquiry
that was subsequently found to be unachievable (his proof paragraph 5.4.3). 1
have asked for details of this case on two occasions (29" October and 3™
November 2009) with no response. I have no idea if this matter is relevant to

this appeal proposal.

There are numerous other technical matters that Mr Stephenson raises with
which I disagree. However, all relevant matters were grappled with at the last
inquiry and clear conclusions reached. Consistent with the stance of the
Appellant at the Pre-Inquiry Meeting I am not going to produce evidence on

those matters.
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Wheel flange squeal

Mr O’Keefe states that

"There is a gradient at the entry and exit of the SRFI that will produce
intermittent night time wheel flange squeal noise, brake squeal noise and high

engine noise events as the freight trains enter and leave the SRFI.”

There has been no material change in circumstances in relation to the rail

layout or gradient that would result in such effects.
Moreover, flange squeal does not result from rail gradients but from rail radii.

Wheel flange squeal occurs on tracks when the radius of track is relatively tight
(in absolute terms and relative to the distance between the wheel-sets of a

carriage).
Flange squeal can occur for a mixture of two reasons.

Firstly the wheel-sets at either end of a rail carriage are fixed and mounted in
parallel to each other. Therefore, when negotiating a tight curve, there will
inevitably be lateral creepage of the wheel and the flange relative to the

railhead because the axis of the wheel-sets is different to that of the rails.

Secondly, the outer wheel of a fixed-axle wheel-set has to travel further than

the inner wheel. This also results in a certain degree of creepage.

This creepage can produce what is termed “stick-slip friction” at a certain
(forcing) frequency. If this frequency happens to coincide with the (natural)
frequency of the rail or wheel then this can result in resonance which can result

in a high-pitched screech being radiated from the rail/wheel.

However, a) the radii at the proposed appeal site are not tight enough to
induce flange squeal and this was not a matter raised by Mr O'Keefe or Dr
Hawkes at the 2007 inquiry; and ii) if it is a concern then it is an easy matter

to fit automatic flange lubricators to the track. This can be easily conditioned.
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Statement of Agreed Facts: NOISE
Site at Land In and around Former Aerodrome, North Orbital Road, Upper Colne Valley, Herts

2.0

2.1

3.0

5

3.2

3.3

3.4

NOISE MONITORING

RH has been supplied with noise data (in the Environmental Statement) related
to monitoring at five locations and is satisfied that it reflects the current ambient
noise climate at those locations. DS has been supplied with noise data from
continuous monitoring at an additional location and is satisfied that it reflects the
current ambient nolse climate at that location.

NOISE ASSESSMENT

We continue to discuss predicted noise levels at various locations under various
scenarios where there are differences between us. With limited exceptions, we
are in agreement on the magnitude of changes in road traffic nolse as set out in
Appendix 7.A7 of the Environmental Statement.

As to rail noise, there are some differences between us, particularly on day/night
noise differentials and shoulder hours, we are agreed that rail noise consequent
on the development is unlikely to constitute a significant adverse impact.

As to noise from on-site activities during the operational phase, we differ on the
appropriate method of assessment. DS favours an assessment method based
on consideration of change In noise level and resuitant noise level from the
cumulative road, rail and on-site sources.

RH favours an assessment based on consideration of impact from each of the
three sources separately. In relation to noise from on-site activity, RH favours
the use of BS4142:1997,
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3.5

4.0

4.1

4.2

4.3

Predictions of noise levels from on-site activities are under discussion. For these
purposes, on-site activities Include the movements of road and rail vehicles
within the site and on the new chord line.

CONSTRUCTION NOISE

Noise from construction associated with the devetopment can be limited under
the provisions of Sections 60 or 61 of the Control of Pollution Act. It is
understood that, should the appeal succeed, the developer intends to make an
application to the Local Authority for a consent under Section 61 of this Act, and
that application would be supported by a Construction Method Statement which
would address the issues of permitted working hours, methods of working, noise
limits and such other matters as the Local Authority may reasonably require.

The contractor may be required to follow good site practice in accardance with
the advice within BS5228: Part 1:1997.

Nevertheless, we are agreed that there would be some temporary adverse noise
impacts during the day particularly from construction of the noise bunds, and
where night working is required particularly in relation to new rail works.






